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KAI N IELSEN* 

John R<~w l s bel ieves th ~tt he has es t abli shed-princ i pall ~ i.n P a rt 
Two ot A Theory of J11st1ce-that when we take the two p rinc iples o f 

just ice, as a rticu lated in his book, we have concept ions which "de fl ne a 
workable political conception, and a re a reasonable approx imation to and 
extension of our conside red j udgments."1 ( 195) We should recognize tha t 
the end of soci1I just ice, expressed in the id iom of h is principles, is to 
arrange t he basic social struct ure of a socie ty so as "to max im ize the 
worth to the least advantaged of the complete scheme of eq ua l liberty 
shared by all". (205) T he di stinctive fo rce of justice as fa irness,- as he 
remarks a few pages later, "would a ppear to a ri se fro m two things : the 
requirement that all inequalities be justified to the leas t adva ntaged and 
the p ri ori ty of li berty". (250) Rawls cla ims th at it is in the insistence o n 
the moral inescapability of these pairs of co nstra in ts - con ·tra in ts which 
a re taken to be essent ial to the moral point o f view- where h is account 
differs sha rply fro m both intu ition ism and a ll form s of teleological eth ics. 
(250) This way of view ing things, he a rgues, squares bo th with o ur 
principles of r at ional choice and with our "considered j udgments d ul y 
prunned and adjusted" . I want to challenge both th ose cla ims. I shall 
challenge the ve ry a tt racti ve cla im th at if we a re tho rough ly ra ti o na l, have 
a sense of justice , a nd take fully to heart o ur conside red judgments, we 
shall encl up with either of Rawls two princip les in their lex ical o rder o r 
with something basicall y like them. 

I sha ll turn in trying to estab li sh thi s to a n exa min at io n of Rawls' 
concep tion of the rela tionshi ps betwee n justice and li be rty a nd lo h is views 
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about the pri ori ty of li berty. Hi s views about the priority of liberty are 
very impo rta nt fo r what has been called his ' revisionist liberalism' and yet 
I think M a rsha ll Cohen is correct in claiming that they are "the most 
vulnerable aspec ts of his work." 2 I shall not attempt here to show that they 
are the most vu lnera ble, but I shall try to establish that they are sufficiently 
vulnerable to merit rejection. 

II 

We sho u!J fir st note Rawls' sta tement of the first principle of justice, 
namely the equ a l liberty principle. 

The Principle of Greatest Equal Liberty: Each person is to have an 
equ a l ri ght to the most extens ive total system of equal basic liberties 
com patible with a similar system of liberty for all. (250, see also 302) 

Jt is no t terribl y clea r exactly what Rawl s would include in his li st of basic 
libe rties, bu t it is clear enough th at the li st would include freedom of 
con sc ience, the right to vo te and to stand for public office, freedom of 
speech a nd assembly , frceJ om of thought, freedom to hold personal 
property a nd freedom from arbitrary arrest and seizure. (61) 

In what Rawls ca ll s ideal theory where strict compliance obtains there 
is a prio rity of the equ al liberty principle over the other principles of justice; 
in non -idea l theory as we ll , where we pla inly have non-ideal situations, this 
principle wil l tend to have priority over any other principles of justice. 
That is to say, thi s prio rity relati onship will always hold in ideal theory and 
will ve ry o ften hold in non-ideal situations. Once a certain social minimum 
has been establi shed, allowing bas ic liberties to be effectively exercised and 
basic wants to be met, tha n rational, impartial individuals with a sense of 
justice "will no t exchange lesser liberty for an improvement in their 
economic well-bei 11.g" or for grea ter totals in the satisfaction of desire." 
(543; see also 151 -52) . 

This claim o f Ra wls' has prompted Marshall Cohen to observe that here 
we have a fundamental and irreconcilable conflict between utilitarianism 
and Rawls' co ntractaria ni sm, for "utilitarianism could easi ly justify abridg­
ing these basic liberties" since "uti litarianism claims that we ought to 
seek the greatest balance of sati sfaction over dis satisfaction for society as 
a whole" , and it could be the case, even in favourable economic circums­
tances, th a t a vio lation o f the basic liberties of an individual, or a minority, 
would, o n such s tandard utilitarian conceptions, be justified if it brought 
s ufficient sati sfacti on t o the majority a nd by this produced the maximum net 

2. Marsha ll Cohen , "Review (l f r! Theory of' ./ustic( '; T(re New York Times Book 
,Review, (July 16, 1972), p. I 8. -· · - -· · · 
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satisfaction of desire for society as a whole, i.e. the greatest amount of 
happiness for the greatest number. 3 

Since in ideal theory the principles of justice are in strict lexical orJcr 
and since in non-ideal situations and for non-ideal theory the "lex ical 
ordering of the two principles, and the valuations that this ordering impl ies, 
suggests priority rules which seem to be reasonable enough in many cases" , 
it is important to have before us the key priority rule utilized by Rawls in 
for his equal liberty principle. It reads as follows: 

First Priority Rule: The principles of justice are to be ranked in 
lexical order and therefore liberty can be restricted only for the sake 
of liberty. There are two cases : (a) a less extensive liberty must 
strengthen the total system of liberty shared by a ll , and (b) a less 
than equal liberty must be acceptable to those citizens with the 
lesser liberty". (250, see also 302) 

We should not fail to note in critically examining Rawl s' posit ion here that 
he is concerned to coherently assert both (a) that infringmcnts o f or the 
overriding of the equal liberty principle are not justillcd by a greate r sum 
of advantages enjoyed by a majority of people or even by society as a 
whole and (b) "until the basic wants of individuals ca n be fulfill ed, the 
relative urgency of their interest in liberty cannot be firm ly decided in 
advance". (543) (A), of course, counts strongly against u tili ta rianism, unless 
the utilitarians modify their maximizing principl e by puttin g some 
non-maximizing constra int on it :1 

In considering Rawl s' acco unt of. the rela ti onship between justice a nd 
liberty, I want- independently o f his argument about the origina l pos it io n 
(which I think is vulnerable on other grounds)- to exami ne hi · c la im that 
justice requires that liberty or at least basic libert ie may be rightly limi ted 
only for the sake of liberty and not for the sake of o ther social a nd 
economic advantages.5 Like Hart I feel that such a doct rine cannot but 

3. Ibid., p. 1. For Cohen 's a rgument to be a sound one it must be the c:1,;c !ha t the 
possibilities are genuine empirical possibilities a nd no t merely log ica I po >s ib il itics. T he 
utilitarian need not be disturbed, as Rawls recognizes himself, by the mere logirn/ possibility 
that circumstances could arise where ut ility wo uld favor s uch a violat ion o f basic libcrti <.: . 

4. This is what Braybrooke a rgues the utilitarian sho uld do and indeed o ft en has 
done. But whether or not Rawls' and many o ther contemporary accounts o f ulilit ar iani ' m 
- including avowedly utilitarian accounts- a re or arc not 'rational reconstruct io ns' o f 
utilitarianism, for utilitarianism to have a single clea r principle it wo uld have lo be 
formulated at least roughly in the man ner in which R awls formulates it. Sec here D<n id 
Braybrooke, "Utilitarianism With A DifTercnce : R awls' Positio n in E thics", Ca//adi1111 
Journal of Philosophy, Vol. llJ, No. 2, (December, I 973), pp. 303-33 1. 

s. For some ways in whiCh the Rawls conceptua lization and employ ment o f the 
original position is vulnerable sec Thomas Nagel, "Rawls On Justi ce", Tli e P/iilosopliica/ 
Revidw, Vol. LXXXII, No. 2, (April 1973), pp. 220-234. 
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strike a responsive chord in the hea rt of progress ive minded human being, 
but I also agree with him , as he agrees with Sidgwick, that such a doctrine 
has its bdfling sides as well, particularly when we consider what it comes 
to in practice.'; Indeed I think this initially and understandably attractive 
dcctrine is not on ly baffling but mistaken. 

JTI 

We need in trying to sort out what is at issue here first to ask what is 
it to limit hasi<; liberties/or the sake of liberty? What, in fine, are we talking 
about here? Rawls works with a number o f examples with some of which 
Hait finds d ifflc u lties. 7 Some unproblematica l ones, which illustrate the 
role a nd appropr iateness of Rawls' principle and its attendent p riority rule 
are (a) the right to conscript and thus interfere with the freedom of a 
person durin g a war genuinely undertaken to defend free institutions, 
(b) the ri ght to fo rbid shouting out a t will in a theatre, auditorium and 
the li ke and the reby interru pti ng a cinem ma, play, lecture or worship 
service, (c) th e res tricti on of the liberty to speak during a debate just when 
we p!case a nd witl10 ut rul es governing when we may speak. It is evident 
enough, in most circumstances at any rate, that unless these liberties were 
restri cted there wou ld be a lesser exten t or a mount of liberty, i. e. there 
would be less libe rty of act ion where people could act on their intentions 
and desi res . 

H owever, even here there is, as Ha rt points out, something which is 
at least misleading in such talk of liberty:8 

It seerns to me, however, misleading to describe even the resolution 
of the con11 icti ng liberti es in this very simple case as yielding a 
"greater" or " stro nger" total system of liberty, for these phrases 
suggest that no values other than liberty and dimensions of it, like 
exten t, size, o r strength, are · involved. Plainly what such rules of 
debate help to secure is not a greater or more extensive liberty, but 
a liberty to do so mething which is more valuable for any rational 
person than the acti vit ies forbidden by the rules, or, as Rawls himself 
says, something mo re "profita ble". So some criterion of the value 
of different liberties must be involved in the resolution of conflicts 
between them; yet Rawls spea ks as if the sys tem "of basic liberti es" 
were se lf-co nta ined and conflicts within it were adjusted without 
appea l to any ot he r value besides liberty and its extent. 

6. 1-1. L.A . Ha rt , "Rawls on Liberty and Its Priority", Tlte U11il>er.1ily of Chicago Law 
,J?eview, Vo l. 40, No. 3 (S pring, 1973), pp. 534-555. 

7. Ibid., pp. 543-5. For Rawl s own treatment of such examples sec John Rawls, 
A Theory of Justice, pp. 97, 201-28, a nd 380. 

8. H.L.A. Hart, op. cit., p. 543. 
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Moreover, as Hart also points out, we get other far more thorny situations 
than Rawls realizes where reasonable men differ over the value of conflicti ng 
basic liberties. Consider the conflict concerning liberties implicit in two 
conflicting proposals, one of which allows in designing institutions for 
unlimited majority rule and the other restricts majority rule through some 
constitutional device. Jn opting, say, for some constitutional limitation 
on majority rule Rawls claims that this can be justified simply by an appeal 
to a greater equal liberty. But, as Hart counters, it is not so evident that 
this is so. Rawls admits that reasonable people differ about the value of 
the conflicting liberties in such a case and this will in turn affect the way 
they view the conflict. Classical liberals, for example, believe that " political 
liberties are of Jess intrinsic importance than liberty of conscience and 
freedom of the person." (229) They would prefer, if that was what the 
choice came to, governance by a good sovereign who upheld the la w 
and recognized liberty of conscience and freedom of perso n to unlimited 
majority rule where such a respect for these liberties did not obtain. But 
surely not all reflective human beings will agree to that ! Here their 
considered judgements are not all the same. Moreover, we seem not to 
have any measure of which situation makes for the greatest equal 
liberty, yet we st ill seem at least, on Rawls' view, to require assessment 
of " the relat ive total importance of the different liberties" . This seems 
at least to force us to bring in other considerations than cons iderations 
of liberty and some of these would seem at least to be utilitarian 
considerations. But this plays old harry with Rawls' first principle of justice 
because the constraint on the greatest equal liberty principle, i.e. we can 
limit basic liberties only for the sake of liberty, will have been shown to be 
inapplicable in such a not unusual case and indeed a case which is within 
the bounds of the circumstances of justice. Particularly, if we can multiply 
these cases-where the cases are not desert-islandish- we would seem to 
have a strong case against the priority of liberty. 

Rawls response to this seems to me to be a weak one. He remarks that 
we do not often have to make such assessments. But even if we on ly 
sometimes do, when reasonable social minimums are being met and the 
circumstances of justice obtain, this is enough to show that his account 
needs modification. (230) ln addition to that, it is not clear that Rawls 
has given us a viable way of resolving the question of what principles we 
should act and reason in accordance with when we a re faced with such 
complex cases. He tells us that we usually should "apply the principle of 
equal advantage in adjusting the complete system of freedom". (230) He 
further remarks that we should narrow or widen our commitment to a 
principle which compels those in authority to be responsive to the felt 
interests of the electorate, to the point, whert\ as he puts it himself: 

lh~ dan~er to li\]~rt~ from the marginal loss in control 9v~r thos(( 
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holding political power just balances the security of liberty gained 
by the greater use of constitutional devices. The decision is not an 
all or nothing affair. It is a question of weighing against one 
another small variations in the extent and definition of the different 
liberties. The priority of liberty does not exclude marginal exchanges 
within the system of freedom. Moreover, it allows although it does 
not require that some liberties, say those covered by the principle 
of participation, are less essential in that their main role is to protect 
the remaining freedoms. Different opinions about the value of the 
liberties will, of course, affect how different persons think the full 
scheme of freedom should be arranged. Those who place a higher 
worth on the principle of participation will be prepared to take 
greater ri sks with the freedoms of the person, say, in order to give 
political liberty a larger place. Ideally these conflicts will not occur 
and it should be poss ible, under favorable conditions anyway, to 
find a constitutional procedure that allows a sufficient scope for the 
value of participation without jeopardizing the other liberties. (230) 

53 

Hart remarks, appropriately, commenting on this passage, that he does not 
understand how " such weigh or stri king of a balance is conceivable if the 
only appeal is ... to 'a greater liberty" '. 0 How are we to .ascertain whether 
institutions A, making for greater liberty of conscience, or institutions B, 
instituti ons having unlimited majority rule, make for greater total liberty? 
One seems to trade off different kinds of basic liberties. But how exactly 
or even inexactly do we do that? With effective unlimited majoritarian 
control the notion of being governed by consent and the greater political 
control that involves takes pride of place (is given greater weight). Jn the 
other (institutions A) , by contrast, it just is not going to be the case that 
your religious freedoms will be run over. There is much to be said for 
priz ing most either situation, but no clear sense has been given to how we 
are to settle the question whether institutions A or institutions B make for 
the most extensive system of liberty. To conclude, as Rawls does, by 
remarking that "ideally these conflicts will not occur," and that we should 
be able to find an answer for such conflicts when they do occur, is not to 
show us what it would be like to answer such questions within the 
framework specified by justice as fairness. (230) 

It will not help to argue, as Rawls does, that where such conflicts occur 
we can find out what to do by finding out what a representative equal 
citizen would find it rational to prefer. (204) That appeal would only work 
where, given Rawls' framework, we had some determinate and unproblematic 
concep tion of the common interest or common good as fixed by the primary 
social and natural goods. In the simple cases, such as restricting freedom 

9. Ibid., p. 544. 
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to simply speak at will during debate, such rational r~prcscntative persons 
could sec that there was some common interest necessary for all to further 
their aims. They will see, as rational beings, that whatever ends they may 
have in the appropriate context such restrictions arc necessary if they are to 
pursue thc:ir ends successfully. Here such representat ive equal cit izens can 
attain agreement about what it is rational to prefer. But Hart , who 1s very 
perceptive in his criticism of Rawls here, rightly remarks that :10 

.. . it would be quite wrong to generalize from thi s simple case; other 
conllicts between basic liberties will be such that cEfferent resolutions 
of the conflict will correspond to the interests of different people 
who will diverge over the relative value they set on the conflicting 
liberties. Jn such cases, there wi ll be no resolution which wil I be 
uniquely selected by reference to the common good . So, in the 
const itutional case discussed above, it seems difficul t to umkrstand 
how the conflict can be resolved by reference to the represe ntative 
equal citizen, and without appeal to utilitarian considerations or 
to some conception of what all individuals are morall y entitled to 
have as a matter of human dignity or moral right. 

Harts' central point iigainst Rawls is that we seem to have no grounds, 
unless we cnvoke utilitarian considerations, for dete rminin g what " the 
representative's rational preference would be and in what sense it results 
in 'a greater libcrty'."ll But if this is what the upshot is, it will not do 
from Rawls' perspective, for Rawls has ruled o ut appeal to utilita rian 
considerations in such a context. We need to recognize, if this is what we 
are led into, that we do not have a good understandin g o r wha t it is to 
limit basic liberties for the sake of liberty or only for its sake, a nd, to the 
extent we do understand it, there a re real questi on ' about whether thi s is 
the on ly ground which wou ld justify restricting basic li berties. 

IV 

Rawls generall y, in argu ing for the priority of the grcakst equal liberty 
principle, attempts to show that it is not just an ideal one can co mmit 
oneself to or subscribe to among others, but tha t it, as Hart pu ts it, " reflect s 
a preference for liberty over other goods wh ich every sc lf'-inlcrcstcd person 
who is rational would have".12 I shall argue, as have H a re, Barry, Hare, 
Braybrookc and Cohen, that Rawls has not establi shed th at cl a im that it 
is far from evident that it is establishablc from a gencrnl ly Rawl sian point 
of view and indeed that it may very well not be establi shabl e at a11. 1:1 

10. Ibid:, p. 545. 
11. Ibid., p. 546. 
I 2. Ibid., p . 555. 
13. H .L.A. Hart, op. cit., pp. 534-55, Biran Barry, Th e Libernl Th eory of Justice, 

(Oxford, Eng'and: C larendon Press, 1973), R .M. Hare, "Rawls' Theo ry of Justicc- 11", 
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The general thrust of Rawls' argument is to establish that in conditions 
which all ow the effective exercise of the basic liberties and where basic 
wan.ts can be sat isfied, it would not be rational for people to gamble on 
ei ther utilitarian o r perfectionist principles as alternatives to the two 
principles o r justice a~ fairness. They would not, that is, be rational in 
opt ing for either utilit arianism (in any form) or perfectionism with their 
subord inati on or the greatest equal liberty principle. In terms of some 
overarch ing end, either utilitarianism or perfectionism could deny agents 
both their basic liberties and an adequate social minimum. But, Rawls 
clai ms, it would be irrational for national agents to chance that. But why 
may it no t be the case (or may it not even be the case) that even in favourable 
circumsta nccs - i.c. where their basic wants can be satisfied and their 
li berti es ca n be effect ively exercised- that rational self-interest people, or 
even rational impart ial people, who are not particularly self-interested, will 
so me times be willing to trade off ce rta in liberties, or even a lesser extent of 
li berty, for en hanced material benefits , or for a higher level of cultural 
at ta inment foe their society, or even for greater security? (With respect to 
the la <; t, rcf1cc t on how very differently Hobbes weighted such matters than 
d ocs Rawls). T hey may not be so non-ri sk prone or value liberty so 
highly as Rawls' rational agents and still be rational for all of that. Rawls 
cla ims th a t to take such a risk and to do any of those things involves some 
fa ilure in ra ti ona li ty; but has he shown that and indeed what would it be 
like to show that? 

Ra wl s al lows, as Cohen points out, that we "may justly restrict the 
freedom or an intolerant sect when it threatens our security."14 Rawls 
would no doubt rep ly that the security it threatens is just the security of 
our free institutio ns. But in restrictin g the religious fanatics' liberty we are 
no t only restricting it to increase the extent of liberty, but to Jessen strife 
and pro mote a greater sat isfaction of needs and desires. Moreover, Cohen 
asks, " wo uld we not be justified in restricting the liberties of a sect that 
threatened not only our liberty, but our physical security? And are the 
good s or bodily integrity and of life itself properly regarded as forms of 
liberty? " 15 Cohen takes these as rhetorical questions, but it would seem 
to me tliat Rawls could properly enough responed by saying such physical 
secu;·ity, bod il y integrity, and, of course, life itself are conditions necessary 
for the effec t ive establishment and exerci se of basic liberties. Their being 
pt'Oiectcd is part o r those favourable conditions necessary before the 
priority rule prohibiting exchanges of liberty for economic or other social 

Pliilosop/1!('{1 / Quarterly, Vol. 23, (July 1973), pp . 24 1-252, David Braybrooke, op. cit., 
Marsha ll Coh r~ n . np. cit. 

14. Marshall Cohen, op . cit., p. 18. 
15. Ibid. 
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advantages comes into play. Before these conditions are sati sfied the 
general conception of justice is to govern society. That genera l conception, 
namely that all primary goods are to be dist ributed equally unless an 
unequal distribution of any or all of these goods is to the advantage of 
the least favoured, allows people, if they so desire, to give up or trade off 
certain basic liberties for social and economic gains. (303) 

However, that Cohen's argument here is not successful does not end the 
matter. As we have already suggested, there are other difficulties with the 
greatest equal liberty principle. Hart for example, in deploying a se ries 
of rather more powerful arguments against the claim that liberty can only 
be legitimately limited for the sake of liberty, brings up some of them. He 
points out that again and again in ordinary li fe , in ways which clearly 
match with the plain man's considered judgments, we restri ct such basic 
liberties as free speech and the accumulation and use of p rivate property 
not only for more liberty and indeed sometimes not for more li berty a t all , 
but for basically utilitarian considerations such as protection from harm 
or the destruction of or the undermining of the amenities of life. 

Sometimes, Rawls could reply, the prevention of this harm, resulting 
from unrestricted liberty (as in Cohen's above cases) does protect the victim 
from a loss in freedom of action. The victims become afraid to act or 
sometimes even come to lack the capacity to act. But even here- as we 
indicated in another connection - we have several releva!1t fac tors in opera­
tion and not just a loss of freedom. After a ll there is sti II the pain , 
suffering and distress. Furthermore, there arc cases where physical injury 
is not at issue. Why, for example, is it irrational (o r is it irrational) for 
people to accept practices which restrict their political liberties or reli gious 
freedoms in exchange for increased economic benefits which would provide 
them with many amenities which they could not ot herwise affo rd? Their 
doing so does not square very well with my idea ls or Rawls' liberal 
considered convictions, but can we be sure that it does not match anyone's 
considered convictions and if it does do we have any good grounds for 
claiming a man who has such convictions is, let alone mu st be, irrational? 
I do not think that Rawls has shown either that they arc not- let alone 
cannot be - considered convictions or that they are irrati onal convictions. 
Moreover, the burden of proof here is on him. 

Jn fine, Rawls first principle of justice is too determin ate. It does not 
follow that certain restriction s are unjust because in circumstances of on ly 
moderate scarcity they do not limit some basic liberty fo r the sake of 
liberty, but have some quite different rationale for restri ct ing liberty. Thus 
certain reasons for restricting liberty, which square without considered 
convictions, would be taken on the basis of Rawls theory to be unjust. 
This, of course, is not a decisive reason for rejecting Rawls' principle with 
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its priority rule, but-particularly if there are a considerable number of 
well-entrenched considered convictions-it is a reason of a not inconsiderable 
weight. Moreover, it is a reason which Rawls' own methodology would 
commit him to accepting. 

Hart a lso argued that Rawls-most centrally-fails to give due consider-
ation to the fo llowing facts :16 

Any scheme providing for the general distribution in society of 
liberty o f action necessarily does two things: first, it confers on 
indi vidua ls the adva ntage of that liberty, but secondly, it exposes 
them to whatever di sadvantages the practices of that liberty by 
others may enta il for them. These di sadvantages include not only 
the case on which Rawls concentrates, namely interference with 
another individual's basic liberties, but al so the var ious form s of 
harm , pain , a nd sufTering against which legal systems usually provide 
by res tric ti ve rules . Such harm may also include the destruction of 
form s of social life or a menities which otherwise would have been 
available to the individual. So whether or not it is in any ma n's 
interest to choose that a ny specific liberty should be generally 
di stributed depends o n whether the advantages for him of the exerci se 
of that liberty out weigh the various di sadva ntages fo r him of its 
general pract ice by others . 

Rawl s misses the fo rce of these (once thought of) obvious considerations. 
With his concentrati on on the doct rine that liberty can only be limi ted for 
the sake of libe rty , he fa il s to see how in resolvin g conflicts we a re not 
just concerned with the extent and am ount oC liberty, but al so with the 
types of advantage and di sad vantage which a re unavoidably involved in the 
reso lution of s uch conflicts. Rawls conce nt rates too much on a single 
rational represe ntative individual consiclaing the advantages to l1imself of 
exercising so me specific liberty where just that liberty take n by itself is 
considered a nd the efTec ts of the general di stributi on of that liberty in the 
agents' soc iety are largely ignored. l3ut we cann ot leg itimately ignore such 
effec ts and when we do consider them, we in considering such a distribution 
cannot avoid talk of weighin g (balancing) the advantages and di sadvantages 
o f the general di stributi on of any specific liberty. Indeed to do so is even 
essential in determining whether it is in a perso n's interests "since the 
exercise of that li berty by others may out we igh the advantages to him of 
his own exercise of it." 17 Pace Rawls there is no escape from such rough 
utilitar ian calculations. 

R.M. Hare very basica lly challenges Rawl s to produce an argument 
why his very restrictive pr iority rule should be developed as one of the 

16. H.L. A. Hart, op. cit., p. 18. 
17. Ibid., pp. 550- l. 
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indefea sible requirements of justice.18 W hat is the rationale for a priority 
rule forb idding at a fa irly modest level o f prosperity trade-offs between 
basic liberties and other goods? On Rawls' account the greatest equal 
liberty princ iple has priority as soon as men generall y can exe rcise their 
basic liberties and sati sfy their basic wants. Why sho uld people in such a 
society be irrati ona l and without a sense of justi ce and rightness if they 
want m ore material goods and would be willing to surrender some of their 
liberties to get them ? Tt is far from clear that Rawls has given us a ny 
good grou nds fo r believing th ey would be irrat ional a nd Jack a sense of 
justi ce or lack a proper moral u nderstandin g. 

Jn this connection Hare points ou t "that some men, perhaps a m ajo rity, 
perhaps even all , in a soc iety mi ght wish to surrender ce rta in political ri ghts, 
the exerci se of which does not appear to them to bri ng g reat benefit s, a nd 
would be willing to Jct gove rnment be carried on in so me author itarian 
form if there were good reaso ns fo r believ ing that t hi s wo ul d br ing a great 
advance in material prosperity".19 Again ou r old qu es tion retu rn s : why 
should or should such persons be labelled as irrat iona l, unju .s t or imm ora l? 

Rawls, appeali ng to the standpoint o f the origi11al position, argues that, 
where the general material we ll -being is high, it is irra tional to acknowledge 

· a lesse r liberty for greater material means because in suc h a s ituatio n o nly 
the less urgent material wants remain unsat isfied and men 1h us, if they are 
rational , will increasingly come to prize li berty. fn clue course, a s these 
conditi.ons develop, the desire for liberty will become the ir ch ief regulative 
interest. But why should it be lhe rat ional thin g to d o for parties in the 
origin al position to impose such a restriction on exchanges of I ibcrty for 
other goods "because 'eventua lly ' or ' in due course ' in the develop ment of 
that society the des ire for liber ty will ac tua ll y co111 e to have a g rea1er 
attraction fo r them?"20 Hart chall enges the claim t hat the rati onal thinn to 

"' do or, at least the excl usively ratio nal thin g to do, is to im pose re tr iet io ns 
on doing somethin g you may wa nt to do at so 111c s1agc in you r develop ment 
becau se eventually a t some still later and perha ps fin al stage you will 
not want to do it. Why could they not, as rat iona l be ings, want s ur~h a 
trading-off of certain liberties fo r a la rge inc rease in ma ter ial benefits until 
a considerable affiuence is reached and t hen want to res to re the li berti es 
when they came to want them even more th a n a co ntinued increase in 

18. R .M. H a re, "Rawls' Theory of J mt ice- 1 '' , P/ii /osopli irn l Q 1111rtcr/y, Vo l. 23, 
(A pril, 1973;, P.H. Nowell-Smith in hi s ''A Tl1eo ry of .l u ~ t icc?", Pliilusupliy oft/Ju S ocial 
Sciences, Vol. 3, No . 3 (December, 1973), pp. 3 15-329 and Peter S in ger, "S idgwick and 
R cncctivc Equil ibrium", The Monist, Vol. 58, No . 3 (J uly, 1974), pp . 490-5 17 have 
clcvelopecl cli!Tercnt a nd perhaps not who lly comp;i tible ;Hgumc nt ~ w hich arc both in their 
different w;iys important ly suppo rtive o f Ha re's a rgume nt s. 

19. H . L. .\. Hart, op. ci t. , p. 552. 
20, Ibid., p. 553 . 
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material afll uence? Why assu me, completely without grounds, that if 
there is no such Rawlsian prio rity rule, people will run the risk of 
permanently losing li be rties which later they might wish to havc"?2 1 

In summary, what we sec here is Rawls' committed in an unequivocal 
but unju st ified way to the pr iority of lib ~ r ty. Under reasonably favo urable 
condit ions, such as he takes ou r own cond iti ons to be, justi ce, he believes, 
requires it. Rawls in the sp irit or liberalism seems to have taken to heart, 
as Hart poin ts out, a key ideal of libera li sm, namely the ideal of a public­
spirited citizen who prizes politi cal ac tiv ity and se rvi ce as very fundamenta l 
and strategic goods and who is not at all wil ling to trade them off for an 
increase in material goods or even for a n increase in contcntmcnt. 22 It is 
understandable enough that by so me decisio n of pri ncip le one might come 
to subscribe to such a n ideal. But Rawls does not offer it to us me!·ely as 
something to co mmit ourse lves to, but he claims that it can be s ·~en to be 
in the interests of a ll rational people even if tl1ey a rc thoroughly 
self-i nterested. Jn short , he purports to show us that it is an inescapable and 
fundamental principle of rat ional choice in a wo rld in which basic wants 
can be fulfilled and in a wo rld which a ll ows the effective establ ishrr.ent and 
exercise or bas ic liberties. But in that, for h im, ve.i'y key task he fails. 

21. Ibid. 
22. Ibid., p. 554. 




